IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SYLVESTER J. SCHI EBER and : ClVIL ACTI ON
VI CKI A. SCHI EBER, as Co- Persona

Representatives of the Estate of

SHANNON SCHI EBER; SYLVESTER

SCHI EBER; VI CKI SCHI EBER

V.

CI TY OF PH LADELPH A,

STEVEN WOODS, i ndividually and

as a Police Oficer, and

RAYMOND SCHERFF, i ndividually and :

as a Police Oficer : NO. 98-5648

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. Decenber 13, 2000
Plaintiffs Sylvester and Vicki Schieber, as Adm nistrators
of the Estate of Shannon Schi eber, and individually as her
parents, together with Sean Schi eber, Shannon's brother,?! filed
an action asserting civil rights violations and state | aw cl ai ns
against the City of Phil adel phia and the individual police
of ficers, Steven Wods ("Wods") and Raynond Scherff ("Scherff").
On July 9, 1999, the court denied defendants' notion to dism ss.

Schieber v. Gty of Philadelphia, No. Cv. A 98-5648, 1999 W

482310 (E.D. Pa. July 9, 1999). On Novenber 7, 2000, the court
granted in part and denied in part defendants' notion in |imne
to preclude the testinony of Dr. Mchael M Baden, a forensic

pat hol ogi st, that Shannon Schi eber ("Schieber") was alive when

!Sean Schi eber was dism ssed as a party to this action on
July 9, 1999.



Oficers Scherff and Wods responded to the Energency 911 call.

Schieber v. City of Philadel phia, No. Cv. A 98-5648, 2000 WL

1670888 (E.D. Pa. Novenber 7, 2000).

Def endants have now noved in limne to: (1) preclude the
proposed expert testinony of Gary L. French on the lost future
earni ngs of Schieber; (2) preclude and/or limt the proposed
testinony of police practices expert Walter P. Connery on the
propriety of Oficer Scherff's and Wods' actions, Phil adel phia
Police Departnment's ("Police Departnent”) training for rescue
cal l s and nanagenent control over records of rape conplaints; (3)
preclude and/or limt the proposed testinony of police practices
expert Larry McCann on the conduct of O ficers Scherff and Wods
in response to the Enmergency 911 call; and (4) preclude a
redacted FBI Profile Report and all testinony of Supervisory
Speci al Agent Frederick C. Kingston, nenber of the FBI's Critical
| nci dent Response Group and author of the report. The notions
are granted in part and denied in part.

FACTS

Plaintiffs alleged that on May 7, 1998, at 2:00 a.m,
Shannon Schi eber screaned for help as she was attacked in her
apartnent; a neighbor called the police for assistance. Conpl.

at 1. In response to the "Priority 1"2 energency call, Oficers

2Emergency 911 calls are classified fromO0-6 in order of
priority. A "Priority 1" call is the highest classification for
a civilian in need of assistance. Conpl. at f28.
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Wbods and Scherff arrived at Schieber's apartnent buil ding where
t he nei ghbor stood ready to assist. Conpl. at 2. They observed
t he bal cony door to her apartnent was closed and the apartnent
was dark. Conpl. at §30. The officers knocked on Schieber's
front door; receiving no answer, they nmade no further inquiry.
Conpl. at 2. They did not attenpt to enter Schieber's
apartnent. Conpl. at {2.

The officers did not call for assistance to break down the
door or advice on whether to do so. Conpl. at §33. Oficer
Wods adm tted he woul d have call ed a supervisor had he known the
call was in response to a wonman scream ng. Conpl. at 934.

O ficer Scherff would not have forced entry unless he hinself
heard the screans. Conpl. at Y34. Neighbors, having been
assured by the officers that Schi eber was not hone and told by
the officers to call 911 again if they heard any ot her noises
fromthe apartnent, took no further action; they would have taken
action otherwse. Conpl. at Y 31, 35. The follow ng afternoon,
Schi eber's brother and a nei ghbor broke into Schieber's apartnent
and found her dead. Conpl. at 9740, 69.

DI SCUSSI ON

St andard of Revi ew

In considering a notion in limne to preclude expert
testimony under Rule 702 of the Federal Rules of Evidence

("FRE"), the trial judge nust first determ ne, pursuant to Rule



104(a) of the FRE, "whether the expert is proposing to testify to
(1) scientific know edge that (2) will assist the trier of fact

to understand or determne a fact in issue." Daubert v. Mrrel

Dow Pharnmaceuticals, Inc., 509 U S 579, 592 (1993). The court

then "nmust ensure that any and all scientific testinony or
evidence admtted is not only relevant, but reliable.” [d. at
589.

In making its assessnent as to whether the proposed
testinony of the expert is based on scientific know edge, the
follow ng factors may be considered: (1) whether the theory or
techni que can be (and has been) tested, id. at 593; (2) whether
the theory or techni que has been subjected to peer review and
publication, id.; (3) what is the known or potential rate of
error and whether there are standards controlling the technique's
operation, id. at 594; and (4) whether the theory or technique is
generally accepted within the relevant comunity, id..

Addi tional factors that may be considered are: (1) "the
exi stence and mai ntenance of standards controlling the
techni que's operation"; (2) "the relationship of the technique to
met hods whi ch have been established to be reliable"; (3) the
qualifications of the expert; and (4) "the non-judicial uses to

whi ch the nmethod has been put." [In re Paoli R R Yard PCB

Litigation, 35 F.3d 718, 742 n.8 (3d GCir. 1994). These factors

are non-exclusive and no one of the factors wei ghs nore heavily



t han anot her; the approach to determning the adm ssibility of
expert testinony is a flexible one. Daubert, 509 U S. at 594; see

also Kunho Tire Co., Ltd. v. Carm chael, 526 U S. 137, 152 (1999)

(holding that a trial judge nust have "consi derable | eeway" in

determining the reliability of expert testinony); Heller v. Shaw

Indus., Inc., 167 F.3d 146, 152 (3d Cr. 1999)( Daubert "nmade

clear that its listing of the[] factors should not obscure the
fact that the district court's gatekeeper role is a flexible one
and that the factors are sinply useful signposts, not dispositive
hurdl es that a party must overcone in order to have expert

testinony admtted."); In re Paoli, 35 F.3d at 742 ("a district

court should take into account all of the factors |isted by

Daubert . . . as well as any others that are relevant.").
Determning the reliability of the proffered expert

testi nony demands a | ower standard than the "nerits standard of

correctness.” In re Paoli, 35 F.3d at 744. "[A] judge should

find an expert opinion reliable under Rule 702 if it is based on

‘good grounds,' i.e., if it is based on the nethods and
procedures of science . . . .[This standard may be net] even
t hough the judge thinks the opinion to be incorrect.” 1d.; see

also Heller, 167 F.3d at 152-53 (sane). "[A] district court

nmust, [neverthel ess], exam ne the expert's conclusions in order
to determ ne whether they could reliably follow fromthe facts

known to the expert and the methodol ogy used.” 1d. at 153. |If



there are good grounds, "[t]he analysis of the [expert's]
conclusions thenselves is for the trier of fact when the expert

IS subject to cross-exam nation." Kannankeril v. Term nix

Internat'l, Inc., 128 F.3d 802, 807 (3d G r. 1997).

This analysis will be done by the jury if it is first
determ ned that the testinony — now deened reliable — will assist
the trier of fact; in other words, that there is a "valid
scientific connection to the pertinent inquiry." Daubert, 509

U S at 592; see also In re Paoli, 35 F.3d at 743 (sane). This

connection has been described as a "fit" between the testinony

offered and the facts of the case. Daubert, 509 U S. at 591.
Since the testinonial evidence sought to be precluded here

is non-scientific in nature, the factors laid out in Daubert and

In re Paoli provide insufficient guidance for the court to

performits gatekeeping function. |In sone cases, "the rel evant
reliability concerns may focus upon personal know edge or
experience. * * *[T]lhere are many different kinds of experts, and
different kinds of expertise." Kunmho, 526 U. S. at 149. The
experts here relied on their professional experience, training
and skills to reach their conclusions and the court tested the
reliability of their opinions based on an exam nati on of each
expert's professional background and experience, training and the
net hods used, and the non-judicial uses of opinions derived from

t hese net hods; and the Daubert and In re Paoli factors were used




as applicable. See id. at 150(noting that Daubert held that "the
gat ekeeping inquiry nmust be 'tied to the facts' of a particular
‘case.'").

[ 1 Dr. Gary L. French

Dr. Gary L. French ("French") was retained by plaintiffs to
provi de an expert opinion regarding Schieber's |ost future
earnings. He prepared a report containing two alternate future
enpl oynent scenarios ("French Report"). The first scenario
assunes that Schi eber woul d graduate from The Warton Schoo
("Wharton"), with a MB. A degree in 2002, obtain a tenure-track
faculty position at an upper-echel on busi ness school and al so
engage in sone consulting work after attaining tenure in her
sixth year. In the second scenario, French assuned that Schieber
woul d have entered the private sector at an investnent bank,

i nsurance conpany or other financial entity after graduation from
Wharton in 2002. Based upon these two scenarios, French

concl uded that Schieber's death resulted in an econom c | 0oss

bet ween $4, 100, 000 and $8, 200, 000, with federal and state incone
t axes deducted and earnings discounted to present val ue by
applying work-life tables.?3

Def endants contest French's expertise, the nethods used by

French in reaching his conclusions, and the underlying

3The range of damages using the "LPE technique" is
$4, 100, 000 to $8, 300, 000 after deducting federal and state incone
taxes and discounting to present value. See infra at 9-10.
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assunptions for the second scenari o.

a. French' s Expertise

French is a senior vice president at Nathan Associ at es,

Inc., an econom cs consulting firm where he has been enployed in
various positions since 1979. He has a B.B.A, MA. , and Ph.D
in economcs, all fromthe University of Houston. He taught

Fi nance and Econom cs at three universities before becom ng a
consultant in 1977. He has published seven articles in |egal and
econom cs journals and is a nenber of the Anerican Econom c
Associ ation, Industrial Oganization Society, and Nati onal

Associ ation for Business Econom cs.

Def endants argue that French | acks expertise in the field of
vocational profiling. The court, in its gatekeeping function,
needs to determ ne whether French is qualified to render an
opi nion as a mathematical expert, not whether he is qualified to
di vi ne Schi eber's professional opportunities had she |ived.

Whet her there is adequate evidence to support either or both of
his two scenarios is another question not bearing on French's
expertise to testify to mathematical cal culations. French's
educati onal and professional background qualify himto testify to
Schi eber's | ost future earnings.

b. French's Met hod

French uses the "LPE technique" for calculating work-life



expectancy.* 1In the amendnent to his cal cul ations, he al so uses
the government's work-life tables.® Both these nethods are
comonly used® and often will provide the same nunbers. Novenber
6, 2000 Hearing Transcript ("Tr.") at 181. Def endant s
criticized French for making his cal culations on the assunption
t hat Schi eber woul d work through age ei ghty-one. Using the LPE
approach, the probability that she would be participating in the
work force at that age is accounted for in the "P'" factor; this
criticismis for jury consideration.

Def endants criticized French for his failure to take

“The "L" stands for life, "P," for the probability that if
the subject is living she will either be working or actively
| ooki ng for work, and "E" stands for enploynent. Tr. at 178-79.
"The LPE factor is a factor that is the conbined probability that
all three things exist.”™ Tr. at 179. 1In other words, "the
product of the three distinct probabilities at each age — the
joint probability LPE — is the chance that an average person
woul d actually have been alive, trying to find a job, and in
fact, enployed.” MCHAEL L. BROOKSH RE & STAN V. SM TH, ECONOM ¢/ HEDONI C
DAMAGES: THE PRACTI CE BOX FOR PLAINTI FF AND DEFENSE ATTORNEYS 48 (11990).
This techni que provides for sex differentials in |abor force
participation by taking into account child bearing and rearing.
Tr. at 180. It was developed in response to "the flaws of
traditional work-life tables." BROXSHRE & SMTH at 47.

*These tables are issued by the Bureau of Labor Statistics
of the Departnent of Labor. BROXSH RE & SMTH, supra note 4, at 47.
They allow for entry and exit fromthe [ abor force during a
lifetime and breaks down work-Ilife expectancy "by such rel evant
vari abl es as race, sex, and whether the person was active
(participating) or inactive in the work force at the tine of
injury or death." 1d.

’French estimates that half his coll eagues use the LPE
approach and the other half use the work-life tables. Tr. at
182.



inflation and interest rates into consideration. French
addressed these concerns at the Novenber 6, 2000 hearing and in
his revised cal cul ations. French discounted Schieber's future
earni ngs after deductions for federal and state taxes’” with a

di scount rate equal to the thirty-year Treasury bond rate® over
her lifetinme. Tr. at 186-87.

Al so at issue was French's nethod for calculating fringe

benefits and deductions for personal consunption. |In nmeking the
fringe benefit cal culation, French used data fromthe Bureau of
Labor Statistics as well as a basic fringe benefit package,
i ncluding health insurance, life insurance, Social Security and
sone sort of retirenent savings plan. Tr. at 189. Based on this
i nformati on, French determ ned that on average, fringe benefits
equal 25% of salaries or wages. Tr. at 190. This 25%is not a
static percentage, but is a starting dollar anount increasing
annual ly by 3.1% and becom ng | ess than 25% of her annual sal ary
as her annual salary continued to rise over tinme. Pl.'s Meno at
9.

Since Schi eber woul d have spent nuch of her incone on

hersel f, French went to a governnent database for consunption

French used average tax rates based on IRS data for the
federal tax reductions and for the state tax reductions, he used
t he average of the highest state incone tax rates. Tr. at 186.

8This bond rate was 5.73% — the nobst current one avail abl e
at the tinme of the Novenber 6, 2000 heari ng.
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expendi tures of single people in the highest incone bracket.?®
Tr. at 190. According to that database, Schieber's consunption
expenditures would be fifty-seven percent of her incone. Tr. at
190. He deducted that percentage from projected incone, id.;
this nunber was al so increased by 3.1% per year to account for
the productivity factor. [d. This nmethod of cal cul ati ng damages
is mentioned in two treatises concerning the cal cul ation of
econom ¢ damages.® Tr. at 191.
In scenario one, French opined that
[flaculty nenbers at the best and nost prestigi ous busi ness
coll eges are typically former graduate students from such
schools as well. Thus, given that Warton is ranked second
among all Anerican coll egiate schools of business, the 75th
percentile salary anong new hires in finance, insurance and
real estate (FIR) was identified as the |ikely and
appropriate anount that Ms. Schi eber woul d have earned from
an academ c career
The French Report at 12.
French further based his placenent of Schieber within the
75th percentile salary range on his conclusion that she was above

average. Tr. at 192. This conclusion is based, in part, on her

achi evenent at Duke (she graduated with a triple major and a 3.6

°The hi ghest category for single people in the governnent
data is incone over $70,000; the average inconme of people in that
category was $133,000 in 1998. Tr. at 190.

OBROOKSHI RE & SMTH, supra note 4 and GErRALD D. MARTIN & TED
VAvouLI S, DETERM NI NG Econom ¢ Davaces (2000) .

11



grade poi nt average), her high SATY and GRE scores, and her
adm ssion to Wharton, a highly-rated graduate school. Tr. at
192. French also | ooked at the salaries at the 75th percentile
of private accredited universities, where he assuned she would
teach. Tr. at 193.

However, French found no publicly available information
regardi ng consulting incone, Tr. at 195, so he decided to
i ntervi ew peopl e he and Shannon Schi eber's father believed would
have know edge of customary consulting incone. Tr. at 196. He
assuned Schi eber would start to earn supplenental income in her
si xth year of teaching, when she woul d have been a tenured
associ ate professor. Hi s calculations of her earnings after her
sixth year in academ a are based on this anecdotal investigation.
Id.

French excuses his lack of reliance on objective materi al
for his calculations by the non-existence of publicly-avail able
informati on. However, polling individuals recomended Schi eber's
father is neither a scientific nor a reliable nmethod. Schieber's

father is a plaintiff seeking a damage award based in part on the

1Schi eber's score on the SAT was within the 98th percentile
when she was only in seventh grade. The French Report at 4.

2The intervi ewees were asked: "Wat is your understanding
t hat people in finance or insurance at top tier universities
woul d nake?" French took the m dpoint of each interviewe's
response, averaged each of these and used that as his base
figure. Tr. at 196.
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information fromthis survey, he is clearly biased. Information
froma survey of persons selected by himis non-scientific and
tainted. The calculations as to consulting incone are

i nadm ssi bl e as unreliable.

Wth regard to the second scenario, French placed Schieber
in the 75th percentile of private sector conpensation. The
French Report at 17; Tr. at 197. H's figures cane fromthe sane
set of selected interviewees as in the first scenario®® and the

1999 Investnment Conpensation Survey ("Survey").'* The French

Report at 16; Tr. at 197-98. The nedi an nunbers in the Survey
wer e bel ow t he nunbers French received from other sources;?* the
Survey 90th percentile nunbers were nore consistent with his

ot her sources. Tr. at 199. French took the average of the
medi an and the Survey 90th percentile for calculating the base
starting salary, and salary after five and ten years. 1d. The
met hod of polling individuals known to Schieber's father is
unscientific and unreliable. To the extent French's nunbers are

based on the 1999 |nvestnent Conpensation Survey, his testinony

BBHe asked the interviewees: "Wat are starting salaries for
academ ci ans and what are starting salaries and | ater salaries
for people in the private sector with Wiarton type finance Ph.D.s
or insurance Ph.D.s.?" Tr. at 198.

¥This survey is produced by the Association of |nvestnent
Managenent. Tr. at 197.

The Survey includes people with only bachel or's and
master's degrees, in addition to Ph.D.s. Tr. at 199.

13



is adm ssible, but French may not rely on anecdotal poll results
to increase or alter his figures.

French's nethods for calculating damages, if nodified to
exclude information fromselected interviewees,® are reliable
and will assist a jury in determ ning an appropriate award of
damages for future | ost wages. The nethods (if anecdotal surveys
of persons selected by plaintiff are excluded) have been
published in treatises and rely in part on tables and statistics
i ssued by the federal governnent; they also are generally
accepted within the relevant community. French's training and
experience render his application of themreliable and hel pful.

C. Fit

In addition to the reliability and hel pful ness factors, "an

"expert's testinony [regarding future earnings |oss] nust be
acconpani ed by a sufficient factual foundation before it can be

submtted to a jury. El cock v. Kmart Corp., 228 F.3d 448, 467

(3d CGr. 2000)(quoting Gunbs v. International Harvester, Inc.,

718 F.2d 88, 98 (3d CGr. 1983)). The testinony nmust "fit" the
facts. Defendants argue there is an insufficient factual
foundation for the second scenario. Although they do not contest
the validity of the foundation for the first scenario, the court

will also reviewit as is its duty under Daubert, Kunmho, and

8To the extent that French's nunbers are based on anecdot al
evi dence they are unreliable and i nadm ssi bl e.
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El cock.

In devising two alternative career path scenarios, French
revi ewed Schi eber's background, her academ c record, her work
experience, testinony of her parents, brother and friends, and
vari ous governnent statistics. Tr. at 173-74; French Report,
Appendi x B. In support of a career in academ a and consul ti ng,
French relied on the deposition testinony of Schieber's brother,
her nother, her friend, Martin Hal ek, Schieber's status as a
Heubner Foundation Fell ow, " Schieber's application to the
Heubner Foundation fellowship, ! the personal statenent from her
Wharton application, ! and a letter Schieber wote to two forner

Duke professors.? French's assunption that Schieber would al so

Y"As a recipient of the S.S. Heubner Foundation fellowship
award, Schi eber signed an acceptance |letter certifying, anong
other things, that it was her intention to pursue a career in
col | ege teaching. Menorandum of Law in Support of Defendants’
Motion In Limne to Preclude the Proposed Testinony of Gary L.
French ("Def.'s French Mdtion"), Ex. J.

8l n this application, Schieber wote: "I can assure you
with full confidence that, should |I be selected for this
Fel l owship, | will pursue a career in both research and teaching
wWth a specialization in risk and insurance." Def.'s French

Motion, Ex. | at 4.

19Schi eber stated: "Professionally, | would |ove for ny
return to academ a this August or Septenber to be a pernmanent
one." Def.'s French Mdtion, Ex. G at 2.

205chi eber infornmed her fornmer professors, Drs. Hodel, that
she wanted to pursue teaching as her profession; she wote: "
it is fromny positions as a volunteer teacher in two high
schools in New York that | have gai ned the nost pl easure and
insight into that which I wish to do with the rest of ny life — |
want to teach!!"™ Def.'s French Mdtion, Ex. Dat 1 (enphasis in
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undertake sonme consulting work, in addition to her faculty
position, is based on his personal experience that econom sts and
prof essors do such additional work.?! There is a "fit" between
these facts and the first scenario.

I n support of a career in the private sector, French relied
on the testinony of Dr. Babbel, a Warton professor of finance
and i nsurance, 22 and Schi eber's parents, 2 and his persona
experience that professionals do not necessarily remain in just
one career.? Tr. at 176-77. Defendants' real dispute with
assumng a career in the private sector is the lack of a factua
basis for it. The evidence relied upon by French favors the

probability that Schi eber woul d have pursued a career in academ a

the original).

2l'There are ei ghteen acadenicians regularly associated with
his firmwho are not enployees. Tr. at 194-95.

22Dr . David Babbel testified that "nearly half of Warton's
Ph.D. graduates in finance-related fields go to "Wall Street’
type jobs, while the other half accepts positions in acadene."
The French Report at 7; Tr. at 176-77.

2The Schi ebers "testified to a strong belief that
[ Schi eber] woul d spend nost of her career in the private sector
in one capacity or circunstance or another. * * * . | _[S]he
enj oyed teaching and m ght have wanted to maintain a foot in
academ a or straddle the fence between academ a and the private
sector." The French Report at 7 (citing the depositions of Vick
Schi eber, April 18, 2000, at 30-34 and Syl vester Schieber, Apri
18, 2000, at 94-106).

24Bot h of Schieber's parents started their careers as
academ ci ans, but have been in the private sector for nost of
their professional lives. Tr. at 177-78.
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rather than in the private sector. Dr. Babbel's testinony
regardi ng what Wharton graduate students generally do is a broad
statenent, not accounting for Schieber's expressed preference for
a teaching career. Schieber's parents' belief she would have
spent a good deal of her career in the private sector is
unconvincing in light of Schieber's own expressed desire to
pursue academc life; their testinony is speculative, if not

wi shful thinking, that she would enul ate their choi ces.

French's personal observation that people generally work in
both the public and private sectors over the course of their
careers is not reliable evidence helpful to a trier of fact; it
does not apply specifically to Schi eber and does not conformto
any facts before the court. It will not be considered.

It is true that at age 23, when Schieber was tragically
mur dered, not many people can state with certainty what they w sh
to do professionally for the rest of their lives, but what
Schi eber herself said about her career goals is the best evidence
of the path her career woul d have taken and is the one that
shoul d be used for calculating future | ost earnings.

"The test of adm ssibility is not whether a particular
[ expert] opinion has the best foundation or whether it is
denonstrably correct. Rather, the test is whether 'the
particul ar opinion is based on valid reasoning and reliable

net hodol ogy.'" Qddi v. Ford Motor Co., No. 99-3406, 2000 WL
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1517673, at *6 (3d Gr. Qct. 13, 2000). However, "'a court nay
conclude that there is sinply too great a gap between the data
and the opinion offered.'" 1d. The court finds such a gap here.
French will not be permtted to testify at trial to figures based

on the private sector career path

[11 Walter P. Connery

VWalter P. Connery ("Connery") prepared an expert report for
the plaintiffs analyzing deficiencies of Oficer Scherff's and
Wods' actions, Police Departnent |ack of training for response
to rescue calls and the inadequacy of nmanagenent control over
rape conplaints ("Connery Report"). Defendants argue that
Connery's testinony is barred by Federal Rules of Evidence
("FRE") 702% and 704. %¢

a. Connery's Expertise

Connery has thirty-eight years' experience in | aw
enforcenent; before his retirenent, he worked for the United

States Departnent of Justice ("DAJ"), Inmmgration and

Rul e 702 of the FRE provides: "If scientific, technical,
or other specialized know edge will assist the trier of fact to
understand the evidence or to determne a fact in issue, a
witness qualified as an expert by know edge, skill, experience,

training, or education, may testify thereto in the formof an
opi nion or otherwise." Fed. R Evid. 702.

2°Rul e 704(a) of the FRE provides, in relevant part:
"[T]estinmony in the formof an opinion or inference otherw se
adm ssible is not objectionable because it enbraces an ultimte
issue to be decided by the trier of fact." Fed. R Evid. 704(a).
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Nat uralization Service as the Director of the Ofice of

Prof essi onal Responsibility and Assistant Director of

| nvestigations. At the DQJ, Connery trained supervisors and
agents to conduct collateral admnistrative investigations. He
al so trai ned managers, supervisors and enpl oyees in ethics and
integrity maintenance. Prior to his positions at the DQJ,
Connery spent twenty-three years with the New York City Police
Departnent ("NYPD') as foot patrol man, patrol supervisor, and
Deputy Inspector in the Prosecutor's Departnent, where he
directed all internal admnistrative trials for the entire NYPD
As an aide to the Comm ssioner, he audited questionable arrests
and revised police training. As an assistant director of police
training, he designed the NYPD Police Student's Law CGui de on
probabl e cause, and the First, Fourth, Fifth and Sixth
Amendnents. In addition to a coll ege degree, Connery has a | aw
degree from St. John's University. He has taught at John Jay
Col l ege of Crimnal Justice and has published several articles.
Connery is qualified to testify as an expert on police practices.

b. Connery's Met hod

Connery reaches his concl usions by applying his significant
experience, training and skills to the facts provided to him In
formul ati ng his opinions and maki ng his report, Connery revi ewed
nunmerous nmaterials, including the deposition transcripts of

Scherff and Wods, Conmi ssioner Tinoney, other nenbers of the
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Pol i ce Departnent, and Schieber's neighbors. Connery Report at
1.2 \Wiile not a formal, testable nethod, it is the one used by
police practices experts and accepted by the courts.?® In light
of Connery’s consi derabl e experience, his opinions are
reliable.?

C. Fit

In support of his opinion that Oficers Scherff and Wods
had a duty to enter Schieber's apartnent, Connery relied on the
followng facts: (1) they had received a Priority 1 Energency 911
call of a woman screamng, Tr. at 70; (2) the nei ghbor who nade
the 911 call was on the scene and spoke with the officers,
Connery Report at 7-8; Tr. at 71; and (3) the officers had no

ot her calls pending, Connery Report at 17. Based upon the fact

2'Def endants' police practices expert, Ronald H Traenkl e,
testified that aside from Connery's ultimate concl usions and the
fact that he did not review the deposition testinony of one of
Schi eber' s nei ghbors, Traenkle had no di sagreenents with the
manner in which Connery wote his report or the nethodol ogy he
used. Traenkle Depo. at 110-111, 113.

2See United States v. Hankey, 203 F.3d 1160, 1169-70 (9"
Cr. 2000) cert. denied, 120 S. C. 2733 (2000)(accepting a
police gang expert's testinony whose opi nions were based on his
"street intelligence" about gang behavi or when the expert
denonstrated "that the information upon which he relied is of the
type nornmally obtained in his day-to-day police activity."). See
also United States v. Alatorre, 222 F.3d 1098, 1104 (9th Gr.
2000) (accepting the expert testinony of a custons service special
agent on narcotics smuggling and sal e based on his twelve years
experience as a special agent, specialized training and extensive
know edge as a result of his work as a case agent and in other
rel ated capacities).

2See Kunmho, 526 U. S. at 149 ("the relevant reliability
concerns may focus upon personal know edge or experience.").
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that there was a conpl ai nant on the scene who was certain® that
he heard Schi eber scream ng inside her apartnent, Connery opined
that police chiefs would unani nously agree that exigent
circunstances required officers to force open the door to
Schieber's apartnent. Tr. at 71.

Connery revi ewed case | aw on exigent circunstances in
determ ning whether an officer has authority, under the Fourth
Amendnent, to nmake a warrantless entry into a hone for rescue
pur poses and applied a standard of reasonable belief.3 Tr. at
82. It is upon this understanding of the Fourth Anmendnent that

Connery bases his opinion that police chiefs would all agree the

®There is a factual dispute whether Schieber's nei ghbor
equi vocat ed about where the screans cane from and whet her any
| ack of certainty was induced by suggestive police questioning.
Connery's opinion is based upon his assunption that the nei ghbor
was cl ear about the | ocation of the screans. Tr. at 76.

31" Tl he Fourth Amendnent does not bar police officers from
maki ng warrantl ess entries . . . when they reasonably believe
that a person withinis in need of imediate aid. * * * 'The need
to protect or preserve life or avoid serious injury is
justification for what woul d be otherwi se illegal absent an
exi gency or energency.'" Mncey v. Arizona, 437 U S. 385, 392
(1978)(internal citation omtted); U.S. v. Richardson, 208 F.3d
626, 629 (7th Cr. 2000), cert. denied, 121 S.C. 259

(2000) (sanme). "'The right of the police to enter and investigate
in an energency . . . is inherent in the very nature of their
duties as peace officers . . . .'" Good v. Dauphin, 891 F.2d

1087, 1093 (3d Cir. 1989)(quoting United States v. Barone, 330
F.2d 543, 545 (2d Cr. 1964), cert. denied, 377 U S. 1004
(1964)). "[T]he state actors making the search nust have reason
to believe that life or linb is in imediate jeopardy and that
the intrusion is reasonably necessary to alleviate the threat."
Id. at 1094.
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of ficers should have forced Schi eber's door.3®* Connery has
sufficient expertise, experience and know edge to testify and the
facts of the case, if proven in accordance wth his assunptions,
“fit” his opinion.?*

Connery's opinion that the Gty's failure to train caused a
viol ation of Schieber's constitutional rights reaches a | egal

conclusion to which he may not testify. See WiitmlIl v. Gty of

Phi | adel phia, 29 F. Supp.2d 241, 246 (E.D. Pa. 1998)("' As a

general rule an expert's testinony on issues of lawis

i nadm ssible."")(quoting United States v. Bilzerian, 926 F.2d

1285, 1294 (2d Cir. 1991)). See also N eves-Villaneuva v. Soto-

Rivera, 133 F.3d 92, 100 (1st G r. 1997)("Fed.R Evid. 704(a)
does not vitiate the rule against expert opinion on questions

of law."); Berry v. Gty of Detroit, 25 F.3d 1342, 1353 (6th Gr.

1994), cert. denied, 513 U S. 1111 (1995)("When the rul es speak

of an expert's testinony enbracing the ultinmte issue, the

reference nust be to stating opinions that suggest the answer to

32911 calls reporting an energency can be enough to support
warrant | ess searches under the exigent circunstances exception,
particularly where . . . the caller identified hinself."

R chardson, 208 F.3d at 630.

3The seven other Daubert and In re Paoli factors are

i napplicable to the evaluation of the adm ssibility of Connery's
testinmony on this issue. The court is satisfied that Connery is
qualified to present this opinion and that it will be helpful to
the jury in determning the liability of Scherff and Wods. The
under|lying factual basis for Connery's opinion can be chall enged
on cross-examnation at trial and defendants may present their
own expert to rebut Connery's testinony.
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the ultimate issue or that give the jury all the information from
which it can draw inferences as to the ultimate issue. * * * |t
is the responsibility of the court, not testifying wtnesses, to
define legal terns.").

Connery may state his opinion that the Gty failed
adequately to train its officers regarding honme entry under
exi gent circunstances for the purpose of rescue. Hi's opinion
that the Gty failed adequately to train is based on his review
of the Police Departnent's training materials. Tr. at 87-88. He
testified that his review revealed the material s contained
twenty-nine** small print pages on exigent circunstances, al
dealing with crimnal cases, except for one® "recogniz[ing] 'the
right of the police to respond to energency situations and to
make warrantl ess entries and searches when they reasonably
believe that a person within is in need of immedi ate aid.""
Connery Report at 22; Tr. at 88. Additionally, Connery revi ewed
the Police Departnent's Acadeny Recruit questions and found only
one superficially addressing this matter. Connery Report at 23-
24. Also of inport was the City's failure to use role playing
when Scherff and Wods were trained to teach the proper response
to exigent circunstances. Tr. at 90; Connery Report at 24.

Connery conpares the Phil adel phia Police Departnent's

3In his report, Connery notes that the materials contain 19
pages on exigent circunstances. Connery Report at 22.

M ncey v. Arizona, 437 U. S. 385 (1978).
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approach to the doctrine of exigent circunstances with that of

t he I ndi anapolis Police Departnent. The Indianapolis training
materials state that officers may enter private dwellings "to
protect the health, safety and/or well being of a person" and that
exi gent circunstances include "factual situations in which the
officer forcing entry to a dwelling has probable cause® to
believe imediate entry is necessary to . . . prevent injury to a
person in the dwelling." Tr. 94-95. Connery believes that the
City approach is inferior to that of Indianapolis; the Cty fails
to clarify the distinction between entry to nake an arrest and to
effectuate a rescue. Tr. at 104. Connery also cites the Los
Angel es Police Departnent favorably for training "generally on
the concept that the primary m ssion [of police officers] is
preservation of life." Tr. at 109.

Connery's experience training officers, designing the NYPD
Police Student's Law Guide, as well as his other experience
during thirty-eight years in |law enforcenent qualify himto
testify to the adequacy of the Police Departnent's training on

warrantless entry into a hone in exigent circunstances; his

%Connery acknow edges that Indianapolis uses the "probable
cause" standard rather than the "reasonable belief" standard set
by the Suprenme Court in Mncey and followed by the Third Crcuit.
See Good, 891 F.2d at 1093, 1094. Tr. at 123-24. He concedes
that it is a "rather serious m stake," but argues that the
| ndi anapolis materials give a better explanation of the exigent
ci rcunst ances exception to its officers than do the materials
provi ded to Phil adel phia police officers. Tr. at 124.
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opinion will assist the jury.?

Finally, the Connery Report states an opinion that the
previ ous managenent of the Police Departnent allowed and
tol erated practices pronoting the systemc practice of
downgradi ng rapes and that this had an effect on police officers
handl i ng rescue calls. Connery Report at 37-38. As a basis for
this opinion, Connery cited the first (attenpted) rape commtted
by the Center City Rapist; it was downgraded to "investigation of
person. "% Tr. at 112. The second assault was |ikew se
downgraded. ®® Tr. at 113. Downgradi ng prevented energence of a

pattern alerting the police to the nodus operandi of the Center

3’Def endant s argue that Connery's opinions "will not assist
the trier of fact”" for a nunber of reasons, including his
inability to state how many hours the Police Departnent shoul d
devote to this training or how rol e-playing scenarios should be
i ncorporated into such training. Menorandumof Law in Support
of Defendants' Mtion In Limne to Preclude and/or Limt the
Testinony of Plaintiffs' Expert, Walter Connery ("Def.'s Connery
Motion") at 6. It is not required that Connery be able to do so.
Def endants may cross-exam ne himon this, but |lack of such
recommendati ons does not invalidate the reliability or
hel pf ul ness of his opinion.

Defendants |i kewi se argue that Connery failed to undertake
any study of simlar incidents to show the Police Departnment was
on notice of the need for additional or alternative training.
Def.'s Connery Motion at 6. Connery's analysis of the materials
and training provided to recruits in Scherff's and Wods' Acadeny
class is a sufficient basis for his opinion; his know edge,
background and experience provide himw th an adequate context
within which to evaluate these materials and render an adm ssible
expert opinion.

%This assault was l|later upgraded. Tr. at 113.
®This assault was |ikew se |ater upgraded. Tr. at 113.
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City Rapist?® and affected police response. 1d. Connery has the
expertise effectively to help the jury on this issue.

Connery may testify at trial regarding the three opinions
contained in his report but he nmay not testify to his |egal
concl usion that the inadequacy of the Police Departnent's
training violated Schieber's constitutional rights; he nmay not
testify as to what the Fourth Amendnent standards are but only to
the standards he used in formulating his opinion. The court wll
instruct the jury on the relevant | aw.

|V Larry McCann

Larry McCann ("McCann") is a police practices expert
retained by plaintiffs to prepare an expert report regarding the
conduct of O ficers Scherff and Whods in their response to the
Priority 1 Energency 911 call at Schieber's apartnent ("MCann
Report"). Defendants argue that FRE 702 and 704(a) preclude nuch
of his testinony. They do not challenge McCann's qualifications
as an expert or his nethod in reaching his conclusions; they do
chal | enge several of his opinions as expressions of |egal
concl usions prohibited by FRE 704(a) and assert they are
precl uded by FRE 702 as not helpful to a trier of fact.

At the Novenber 6, 2000 hearing, the parties agreed that

McCann woul d only testify that O ficers Scherff and Wods

“0The first four assaults committed by the Center City
Rapi st occurred within a rectangul ar area, approxinmately 1200 by
2000 feet and the assailant had the sanme nodus operandi. Tr. at
115.
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responded to the 911 Energency call to Schieber's apartnment in an
unprof essional, deliberately indifferent and shocki ng manner and
that they should have forced her door; he will not be offered to
testify to any legal conclusions. Tr. at 152-53. They al so
agreed that the court's decision with regard to Connery will also
apply to McCann. Tr. at 152. The court will neverthel ess

consi der whether McCann qualifies as an expert and whether his
met hodol ogy and technique are reliable.

a. McCann' s Expertise

Larry McCann is a nenber of The Acadeny G oup, Inc.,* and
has consulted in over two thousand hom ci des w th nunerous
agenci es including the Federal Bureau of Investigations ("FBI"),
the Maryland State Police, the Florida Departnent of Law
Enforcenent, and the Texas Rangers. Prior to consulting, MCann
spent el even years with the Virginia State Police, first as
Speci al Agent and then as Senior Special Agent for the Bureau of
Crimnal Investigation. Before that, he was a state trooper for
the Virginia State Police and a patrolman for the Arlington
County Police. He has spent alnbst thirty years in | aw
enforcenent in one capacity or another.

McCann has a bachelor's degree in psychol ogy from

“The Acadeny Group, Inc. consists of retired FBlI, Secret
Service, and Virginia State Police special agents, al
psychol ogi cal profilers for their respective agencies, who have
formed a group offering crimnal investigative and behavi oral
analysis in the public sector. Tr. at 155.
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Bri dgewat er Col |l ege and has al so engaged in specialized studies
in adm nistration of justice and forensic science, and various
courses given by the FBI Acadeny. He is a certified general
instructor for the Virginia Departnent of Crimnal Justice
Services and the Virginia Forensic Science Acadeny; he has taught
a course on interviews and interrogations at the Virginia State
Police Acadeny. He is a nenber of six professional organi zations
and has recei ved nunerous awards from various organizations
including the FBI Violent Crimnal Apprehension Program Virginia
Hom ci de I nvestigators Association, and Fl orida Departnent of Law
Enforcenment. MCann qualifies as an expert.

b. McCann' s Met hod

As a prelimnary matter, plaintiffs attenpted to bol ster the
reliability of McCann's report by eliciting testinony that his
report was reviewed and approved by Dr. Roger Depew, the founder
of The Acadeny G oup, Inc., MCann's enployer. Tr. at 154.
Revi ew by an enployer, in particular review w thout the advantage
of having the original docunents relied on in drafting the
report,* does not constitute peer review in the Daubert context.
Peer reviewin this context refers to a study, opinion, or
article being published and widely circulated within the rel evant
comunity; peer review is not applicable to an expert report

prepared for the sole purpose of litigation.

“2Dr. Depew was not provided with any material other than
the report itself. Tr. at 158.
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McCann's opinion that Oficers Scherff and Wods wasted tine
and m sused their authority by dissuading G eel ey*® (through
i nproper questioning techniques) of his certainty about the
origin of the screans, McCann Report at 6, is supported by the

treatise, Crimnal Interrogation and Confessions, by Reid and

| nbau, Tr. at 156; the interrogation of Geeley by Scherff and
Wods at the scene failed to conply with its teachings, Tr. at
157. MCann may testify in conformty with this opinion and the
standards he used in fornulating it.

Li ke Connery, McCann's nethod is to apply his skill,
experience and training (and to a limted degree, the teaching of
a treatise) to the facts. H s review of the materials provided
to himis his sole nethod but it is sufficiently reliable based
upon a finding that he is qualified to testify as an expert on
police practices.

C. Fit

There is a fit between McCann's opinion and the facts of the
case; his opinion wll aid the jury. He may testify to his
opinion that Oficers Scherff and Wods i nproperly questioned
G eeley and that they should have forced Schieber's door; he nmay
not testify to | egal conclusions.

V Redacted FBlI Profile Report and SSA Frederick C. Kingston

Supervi sory Special Agent Frederick C Kingston

M. Geeley is Schieber's nei ghbor who placed the 911 call
and who net the officers when they arrived on the scene.
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("Kingston"), and other menbers of the FBI's Critical I|ncident
Response G oup, prepared a crimnal investigative analysis for
the Police Departnent regarding the Center City Rapist ("FB
Report"). Defendants noved to have both Kingston's deposition
testinony and the FBI Report excluded fromtrial on three
grounds: (1) the FBlI Report is inadm ssible pursuant to FRE 6024
and 701% because Kingston is a lay witness and his opinions
contained in the report are not based on personal know edge; (2)
the FBI Report is unfairly prejudicial and specul ative and

t herefore i nadm ssible pursuant to FRE 403;4 and (3) even if the
FBI Report is adm ssible, Kingston's live testinony should be
required in lieu of the adm ssion of his deposition.

a. FRE 602 and 701

Def endants claimKingston is a lay witness not present at

the murder; neither did he investigate the crinme scene so he has

“FRE 602 provides that "[a] witness nay not testify to a
matter unless evidence is introduced sufficient to support a
finding that the wi tness has personal know edge of the matter."
Fed. R Evid. 602.

“FRE 701 provides: "If the witness is not testifying as an
expert, the witness' testinony in the formof opinions or
inferences is limted to those opinions or inferences that are
(a) rationally based on the perception of the witness and (b)
hel pful to a clear understanding of the witness' testinony or the
determ nation of a fact in issue.”" Fed. R Evid. 701.

“®FRE 403 provides: "Al though rel evant, evidence may be
excluded if its probative value is substantially outwei ghed by
t he danger of unfair prejudice, confusion of the issues, or
m sl eading the jury. . . ." Fed. R Evid. 403.
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no first-hand know edge of the crine.* FRE 701, the rule of

evi dence pertaining to lay witness testinony, has been
interpreted "to permit individuals not qualified as experts, but
possessi ng experience or specialized know edge about particul ar
things, to testify about technical matters that m ght have been
thought to lie within the excl usive province of experts.”

Aspl undh Mqg. Div., A Division of Asplundh Tree Expert Co. V.

Bent on Harbor Eng'g, 57 F.3d 1190, 1193 (3d Cr. 1995). Kingston

i ndi sput ably possesses experience and speci alized know edge about
crimnal profiling. However Rule 602's requirenent that a
W t ness have personal know edge of the matter to which he or she
W shes to testify is incorporated into FRE 701.
Plaintiffs argue that Kingston's know edge does fall wthin
the Third Grcuit's requirenent of "personal know edge."
"The |l aw requires that he who deposes to a fact should have
the neans of knowing it." [What the witness represents as
hi s knowl edge nust be an inpression derived fromhis own
senses. And this inpression nust be gauged by the
geographic proximty of the witness to the event, the length
of time involved, and the existence of proper conditions for
the exercise of powers of observation and perception.

Joy Mg. Co. v. Sola Basic Indus., Inc., 697 F.2d 104, 111 (3d

Cr. 1982)(internal citation omtted). Plaintiffs argue that

Ki ngston had "i nmedi ate and personal access to the crine scene,

“"The report states that the analysis contained therein "is
based solely on a review of case materials submtted by [the

Phi | adel phia Police Departnent], as well as information obtained
during a case consultation held on 07/29/1999. . . ." FBlI Report

at 1.
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i nvestigator statenents, autopsy photographs, detailed analysis
fromthe Phil adel phia Police Departnent, and all of the other
information contained in the VICAP Report . . . ." Plaintiffs'
Qpposition to Defendants' Mtion In Limne to Preclude the
Redacted FBI Profile Report and Al Testinony, Either Live or
Thr ough Deposition, of Frederick C. Kingston at Trial ("Pl.'s
Opp. to Kingston Mdtion") at 4. They argue, "Kingston was able
to exercise his powers of observation and perception pertaining
to Ms. Schieber's nmurder, sufficient to denonstrate personal
know edge." 1d. Alternatively, plaintiffs argue that the court
"may take judicial notice that a | aw enforcenent officer has
personal know edge of events of which he becones aware."“® |d.
Utimtely, whether Kingston had personal know edge is
irrel evant because his opinion does not neet the second prong of
FRE 701; his opinion would not be hel pful to the determ nation of
a fact in issue. The FBlI Report begins with a disclainmer noting
its speculative nature and states that it is provided exclusively
for the Police Departnent's investigative use. FBlI Report at 1.

This sort of speculative information intended for use solely in

“| n support of this contention, plaintiffs cite United
States v. Lake, 150 F.3d 269, 273 (3d Cir. 1998), in which it was
held that a police officer who was a life-long resident of the
Virgin Islands "ha[d] a sufficient basis to testify as to whet her
any notor vehicle manufacturing facilities are |ocated there."
The police officer's testinony in Lake, based on his personal
observations, is clearly distinguishable fromthe proffered
testi mony of Kingston here; Lake is inapposite.
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conjunction with an on-going police investigation, not based on
first-hand observation or other perception of the crinme, falls
outside of the scope of Rule 701. For the sane reasons that the
report should be deened i nadm ssible on this ground, so shoul d
the testinony of Kingston hinself; his testinony woul d be based
on know edge gl eaned from Police Departnent materials and his
opi ni ons woul d be specul ative at best and unhel pful in
determning tine of death or any other material fact in issue.

FRE 403

Def endants' argunent that the FBI Report and Kingston's
testinony are prejudicial, speculative and therefore inadm ssible
under FRE 403 is al so dependent on the Report's disclainer,
stating, "[t]he information is based upon probabilities" and was
"provi ded exclusively for the Philadel phia (PA) Police
Departnent's investigative assistance.” FBlI Report at 1.
Plaintiffs argue that the Report and Kingston's testinony are
"“hi ghly probative not only of the circunstances and tinme of M.
Schi eber's death, but also of the Schieber's Mnell and state-
related danger clains." Pl.'s Opp. to Kingston Mtion at 10.

The FBlI Report docunents what may have happened the ni ght of
Schi eber's nurder to speculate on the nature of the nurderer from
possi bl e scenarios. There is nothing definitive about the
Report, and with the perpetrator still at |arge, exactly what

occurred in Schieber's apartnment that night is still unknown.
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The Report was not prepared to estimate the tinme of death
nor to evaluate police msconduct. It was prepared to aid the
police in investigating a crinme and capturing the perpetrator.
Its proffered use outside the context for which it was prepared
will likely cause a jury unnecessary confusion and
m sappr ehensi on of what is factual and what is specul ative; the
FBI Report and Kingston's testinmony will be excluded on this
gr ound.

Ki ngston's Deposition Testinony

Since DQJ enpl oyees need DQAJ perm ssion to testify about
material contained in DQJ files,* and the DQJ has not granted
perm ssion to Kingston to testify,% plaintiffs seek to admt
desi gnated portions of his deposition at trial in accordance with

FRE 804(a)(5)°% and (b)(1).% Defendants argue that if Kingston's

4928 C.F. R §16.22(a).

ST Plursuant to 28 C.F. R 816.21-29, the Departnent of
Justice has advised the Schiebers and the Court that the federal
government has not consented to permt Special Supervisory Agent
Kingston to testify at trial." Pl."a Qop. to Kingston Mtion at
11.

IFRE 804(a)(5) provides in relevant part: "'Unavailability
as a wtness' includes situations in which the declarant is
absent fromthe hearing and the proponent of a statenent is
unabl e to procure the declarant's attendance . . . by process or
by ot her reasonable neans.” Fed. R Evid. 804(a)(5).

2FRE 804(b) (1) provides that "[t]estinpbny given as a
witness . . . in a deposition taken in conpliance with law in the
course of the same or another proceeding, if the party agai nst
whom the testinony is now offered, or, in a civil action or
proceedi ng, a predecessor in interest, had an opportunity and

34



deposition testinony is deened adm ssible at trial, the entire
transcript, not just plaintiff-designated portions, should be
adm tt ed.

Because the court has already decided that neither the FB
Report nor Kingston's live testinony is adm ssible, Kingston's
deposition testinony is inadm ssible for the sane reasons.

Concl usi on

Def endants' in limne notion to preclude and/or limt the
testinony of Dr. Gary L. French, will be granted in part and
denied in part. Dr. French nay testify with respect to
Schieber's future career in academ a and consulting, w thout
reliance on personal interviews with Schieber friends. He may
not testify with regard to Schieber's future career in the
private sector. Defendants' notion in |limne to preclude and/or
limt the testinony of Walter P. Connery will be denied except to
the extent that Connery may not testify to | egal conclusions or
to what Fourth Amendnent standards are. Defendants' notion in
[imne to preclude and/or Iimt the testinony of Larry MCann
W Il be denied except to the extent that he may not testify to
| egal conclusions. Defendants' notion in |imne to preclude

adm ssion of the redacted FBI Profile Report and all testinony of

simlar notive to develop the testinony by direct, cross, or
redirect exam nation" is not hearsay "if the declarant is
unavail able as a witness.” Fed. R Evid. 804(b)(1).
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Supervi sory Special Agent Frederick C. Kingston will be granted.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SYLVESTER J. SCHI EBER and ;

VI CKI A. SCHI EBER, as Co-Personal : CIVIL ACTI ON
Representatives of the Estate of

SHANNON SCHI EBER; SYLVESTER

SCHI EBER; VI CKI SCHI EBER

V.

CI TY OF PH LADELPH A, : NO. 98- 5648
STEVEN WOODS, i ndividually and

a Police Oficer, and

RAYMOND SCHERFF, i ndividually and

as a Police Oficer. :
ORDER

AND NOW this 13th day of Decenber, 2000, for the reasons
stated in the foregoing nmenmorandum it is ORDERED:

1. Def endants’ in limne notion to preclude and/or limt
the testinmony of Dr. Gary L. French, is GRANTED in part and
DENIED in part. Dr. French may testify with respect to
Schieber's future career in academ a and consulting, w thout
reliance on personal interviews with Schieber friends. He may
not testify with regard to Schieber's future career in the
private sector.

2. Def endants' notion in limne to preclude and/or limt
the testinony of Walter P. Connery is DEN ED except to the extent
t hat Connery may not testify to | egal conclusions or to what
Fourth Amendnent standards are.

3. Def endants' notion in limne to preclude and/or limt
the testinony of Larry McCann is DEN ED except to the extent that
he may not testify to | egal concl usions.

4. Def endants' notion in limne to preclude adm ssion of

the redacted FBI Profile Report and all testinony of Supervisory
Speci al Agent Frederick C. Kingston is GRANTED
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